STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
SEM NOLE MUSI C, | NC.
Petitioner,
VS. Case No. 02-2235F

CITY OF ST. PETERSBURG,

Respondent .

N N N N N N N N N N

FI NAL ORDER OF DI SM SSAL

On June 4, 2002, Petitioner, Sem nole Misic, Inc.
(Sem nole Music) filed a Petition for Attorney's Fees and
Costs (Petition) with the Division of Adm nistrative Hearings,
seeking attorney's fees and costs pursuant to Section 57.111,
Florida Statutes, against the City of St. Petersburg (City).
On June 26, 2002, the City filed Respondent's Answer and
Def enses, requesting the dism ssal of the Petition. On
July 18, 2002, an Anended Order to Show Cause was issued,
requiring Sem nole Music to show cause why the Petition should
not be dism ssed. Semnole Miusic filed a response on July 30,
2002. A tel ephonic conference was held with the parties on
August 19, 2002, and the Petitioner was given leave to file a
suppl enmental response to the Anended Order to Show Cause on or
bef ore August 23, 2002. Petitioner tinely filed a

suppl enment al response.



The underlying cause for which Sem nol e Misi c seeks
attorney's fees and costs resulted froma charge of
discrimnation filed with the City's Community Affairs
Departnment, Division of Human Rel ati ons, by Rebecca K. Field
agai nst Sem nole Miusic. The conplaint was filed pursuant to
Chapter 70 of the Pinellas County Code. Pursuant to an
agreenment with the City, the conplaint was handl ed t hrough the
Human Rel ations Division of the City. The Human Rel ati ons
O ficer found there to be reasonabl e cause to believe that a
violation of Pinellas County Code, Chapter 70 had occurred.

On March 31, 2000, the City's Division of Human Rel ations
filed a conplaint on behalf of Ms. Field against Sem nole
Music alleging that Ms. Field was term nated from her
enpl oynent due to her sex and seeking | ost wages, benefits,
reasonabl e attorney's fees, and provabl e expenses. The matter
was heard by a Hearing Exam ner. The matter was not referred
to the Division of Adm nistrative Hearings. The Hearing
Exam ner issued a Recommended Order of Adjudication on
January 23, 2002, recomrending that a final order be entered
di sm ssing the claimof discrimnation.

On April 5, 2002, the Hunman Rel ati ons Revi ew Board i ssued
a Final Order of Dismssal. Semnole Music filed its Petition
for Attorney's Fees and Costs on the basis of the conpl aint

filed by the City's Human Relations O ficer and the Final



Order of Dismissal, alleging that it was a prevailing small
busi ness party pursuant to Section 57.111, Florida Statutes.
Section 57.111(4)(a), Florida Statutes, provides:

Unl ess otherw se provided by [aw, an
award of attorney's fees and costs shall be
made to the prevailing small business party
in any adjudicatory proceedi ng or
adm ni strative proceedi ng pursuant to
chapter 120 initiated by a state agency,
unl ess the actions of the agency were in
substantially justified or special
ci rcunst ances exi st which woul d make the
award unj ust.

Subsection 57.111(3)(f), Florida Statutes, states that
the term "state agency” has the meaning set forth in Section
120.52(1), Florida Statutes, which provides:

(1) "Agency" neans

(a) The Governor in his exercise of al
executive powers other than those derived
fromthe constitution.

(b) Each:

1. State officer and state departnment,
and each departnment unit described in s.
20. 04.

2. Authority, including a regional
wat er supply authority.

3. Board.

4. Conmm ssion, including the Comm ssion
on Ethics and the Fish and Wldlife
Conservation Comm ssion when acting
pursuant to statutory authority derived
fromthe Legislature.

5. Regional planning agency.

6. Milticounty special district with a
maj ority of the governing board conprised
of nonel ected persons.

7. Educational units.

8. Entity described in chapters 163,
373, 380, and 582 and s. 186.504.

(c) Each other unit of government in the
state including counties and



muni ci palities, to the extent that they are
expressly made subject to this act by
general or special |law or existing judicial
deci si ons.

This definition does not include any |egal
entity or agency created in whole or in
part pursuant to chapter 361, part Il, an
expressway authority pursuant to chapter
348, any legal or admnistrative entity
created by an interlocal agreement pursuant
to s.163.01(7), unless any party to such an
agreenment is otherw se an agency as defi ned
in this subsection, or any multicounty
special district with a majority of its
governi ng board conprised of el ected
persons; however this definition shal

i nclude regional water supply authority.

The definition of "agency" in Section 120.52(1), Florida
Statutes, does not include municipalities unless they are nmade
subject to the Adm nistrative Procedure Act by general or
special |aw or existing judicial decisions. There are no
general or special |laws that nake the City subject to the

Adm ni strative Procedure Act. See City of Deerfield Beach,

419 So. 2d 624 (Fla. 1982); Eckert v. Board of Comm ssioners

of North Broward Hospital District, 720 So. 2d 1151 (Fla. 4th

DCA 1998); Greene v. Carson, 515 So. 2d 1007 (Fla. 1st DCA

1987); Cherokee Crushed Stone, Inc., 421 So. 2d 684 (Fla. 4th

DCA 1982) .

Petitioner alleges in its Petition that the City is a
state agency as defined in Chapter 163, Florida Statutes. The
definition of agency in Section 120.52(1), Florida Statutes,

includes an entity described in Chapter 163, Florida Statutes.
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Entities described in Chapter 163, Florida Statutes, include
entities such as community redevel opnment agencies, regional
transportation authorities, the Mam River Comm ssion, and
councils of local public officials. The City of St.

Pet er sburg, Departnment of Conmmunity Affairs, Division of Human
Rel ations is not an entity described in Chapter 163, Florida
Statutes. Although the City and Pinellas County have entered
into an agreenment by which the City will process human

relati ons conplaints arising froma violation of the Pinellas
County Code, the existence of the agreenent does not nean that
the City is considered a state agency for purposes of Section
57.111, Florida Statutes. Even if the Division of Human

Rel ati ons were set up pursuant to the agreenent to admni nister
the agreenent, it should be noted that any adm nistrative or

|l egal entity created pursuant to Section 163.01(7), Florida
Statutes, is not included in the definition of "agency."

It being determ ned that the City of St. Petersburg is
not a state agency for purposes of Section 57.111, Florida
Statutes, the Division of Adm nistrative Hearings does not
have jurisdiction to consider the Petition.

Additionally, even if the City were considered to be a
state agency for the purposes of Section 57.111, Florida
Statutes, the proceeding was not an adm nistrative proceeding

pursuant to Chapter 120, Florida Statutes. Section



57.111(4)(a), Florida Statutes, provides the award of
attorney's fees and costs shall be made to the prevailing
smal | business party in a Chapter 120, Florida Statutes,
adm ni strative proceedi ng.

The adm ni strative hearing was not conducted pursuant to
Chapter 120, Florida Statutes, but arose froman all eged
viol ation of Chapter 70 of the Pinellas County Code, and was
processed using the Pinellas County Code and Chapter 15 of the
St. Petersburg Code. Thus, the Division of Adm nistrative
Heari ngs does not have jurisdiction to determ ne attorney's
fees and costs pursuant to Section 57.111, Florida Statutes,
for proceedi ngs which were not pursuant to Chapter 120,
Fl ori da Statutes.

Based on the foregoing, it is

ORDERED t hat the Petition for Attorney's Fees and Costs
is DISM SSED for |ack of jurisdiction.

DONE AND ORDERED t his 28th day of August, 2002, in

Tal | ahassee, Leon County, Florida.

SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278-9675
Fax Filing (904) 921-6847

www. doah. state. fl.us



Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 28th day of August, 2002.

COPI ES FURNI SHED

Clifford J. Hunt, Esquire
2401 West Bay Drive, Suite 414
Largo, Florida 33770-1941

Jeannine S. WIllianms, Esquire
Post Office Box 2842
St. Petersburg, Florida 33731

St ephani e N. Rugg

City of St. Petersburg

175 5th Street, North

St. Petersburg, Florida 33701

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120. 68,

Fl orida Statutes. Review proceedings are governed by the
Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Appeal with the
agency clerk of the Division of Admi nistrative Hearings and a
second copy, acconpanied by filing fees prescribed by | aw,
with the District Court of Appeal, First District, or with the
District Court of Appeal in the appellate district where the
party resides. The Notice of Appeal nust be filed within 30
days of rendition of the order to be reviewed.



